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You can stand on the wrong side of history for only so long.

Things change. Sometimes by slow and painful inches. Sometimes in an onrush of miles,
eating up terrain at a breakneck pace.

We've said it before, in a thousand small ways, wrapped in broader messages and in service of
larger points. Today, we're saying it plainly: Discrimination against gay, lesbian, bisexual and
transgender people is wrong, whether done in open hatred or cloaked in religion.

The freedom to worship God, gods, or no god at all is intrinsic to the American experience.
Because of that, we, as a nation, have too often indulged the assumption that religion was
sufficient to justify discrimination.

This argument was once used to justify racism, in law and in practice. It was false then. It is
false now.

Ten years ago, Michiganders approved a same-sex marriage ban by a two-thirds vote. Such a
ban could never pass today. Yet, it still stands. Nor do our laws offer gay, lesbian, bisexual and
transgender Michiganders the same protections as other groups.

It is time to make the policy changes that would recognize gay, lesbian, bisexual and
transgender people as full and valued members of society. This means granting same-sex
couples the right to marry, with the host of legal protections that status conveys. This means
conferring civil rights protections. This means taking steps to hasten, not slow, inclusion.

Before summer is out, the U.S. Supreme Court is likely to strike down same-sex marriage bans
remaining in holdout states like Michigan.

With that likely fate in mind, some state legislatures — like ours — are working to pass laws
that would degrade the importance of legal same-sex marriage.
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In Indiana, passage of a state Restoration of Freedom of Religion Act drew a swift and furious
response from not just LGBT advocates, but the national business community — a reaction
inconceivable a decade ago. Gov. Mike Pence spent last week scrambling to repair the damage,
and the Indiana Legislature modified the act it only recently passed.

It's an effective political gambit, but it's a shell game designed to placate critics while affording
little in the way of true protections. Most obviously, the law protects only the LGBT residents
who live in the 11 Indiana communities that have adopted civil rights ordinances — a provision
in the state's RFRA would have overridden those ordinances. In the rest of the state, the act's
legally protected discrimination still stands.

In Arkansas, opposition of retail giant Wal-Mart, hardly a progressive standard-bearer, caused
Gov. Asa Hutchinson to send a RFRA back to the Legislature for modification. Hutchinson
signed an updated bill, which an Arkansas law professor says still allows for legal
discrimination.

In Michigan, it's not illegal to discriminate on the basis of sexual orientation or gender
identity. A push to add protections for LGBT Michiganders to the state's civil rights law failed
last year when the business and activist coalition backing it fell apart. An unsuccessful effort to
pass a state-level RFRA emerged last year alongside the proposed civil rights expansion, and
has been reintroduced this legislative session.

Gov. Rick Snyder said Thursday that he would veto a state RFRA — such as the one introduced
by Sen. Mike Shirkey, R-Clarklake — unless the state's civil rights law was also amended, a
move that could blunt the potential for legal discrimination inherent in the act's passage. But
for such protections to be truly effective, the state-level RFRA should contain provisions
exempting it from use as a shelter for discrimination.

So, if you're a right-wing lawmaker who wants to do exactly that, what's the point?

Abusing RFRA's intent

Many states that adopted RFRAs did so in the pre-Hobby Lobby era, when this religious
freedom protection act largely did what it said on the package. Some states with RFRAs have a
companion civil rights provision geared to mitigate its effects.

Policymakers and legal scholars can argue about the practical impact of a state-level RFRA,
especially when paired with civil rights protections. But the intent in Indiana, Arkansas and
Michigan is plain — to shield discrimination.
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If that isn't lawmakers' intent, there's a simple fix: Ensure that a Michigan RFRA includes
provisions that specifically state it can't be used as a legal basis for discrimination and amend
the state's civil rights law.

The American Civil Liberties Union opposes the RFRA, saying that the U.S. Constitution's
First Amendment is sufficient to protect religious freedom. But if the Legislature feels that it
must act, ACLU legislative director Shelli Weisberg wrote in an e-mail, it should apply to only
individuals, exempt application based on protections provided in civil rights laws — including
sexual orientation and gender identity — and prohibit denial of public accommodations,
housing and employment based on discrimination against a class.

The federal version of the act, on which some state-level RFRAs are modeled, was conceived as
a way to protect minority religious groups, specifically, a Native American tribe that consumes
hallucinogenic peyote during a tribal ritual. Peyote is an illegal drug, which caused problems
for the tribe. That's the kind of problem the federal RFRA was meant to solve.

Last summer, the U.S. Supreme Court flipped the script, using RFRA to decide Burwell v.
Hobby Lobby, a landmark case concerning access to contraceptives. The court majority wrote
that a closely held corporation such as Hobby Lobby has, as does an individual, sincerely held
religious beliefs, and couldn't be forced to provide required contraceptive coverage for female
employees. Writing for the minority, Justice Ruth Bader Ginsburg noted this contradiction. A
law conceived to prevent government from "substantially burdening" an individual's religious
practice, if not for a "compelling government interest," is now used to protect a corporation,
constraining individuals' statutory rights.

Why change is needed

Much of the debate around RFRA centers on something called "public accommodation."
That's a public or private entity used by the public, such as a store, medical services, or
housing. The proverbial example is a baker who refuses to make a cake for a gay wedding, an
example inadequate to express the depth of discrimination many LGBT Americans face.

The Michigan Civil Rights Commission collected stories and data from across the state and the
country in a 2012 report. It cited a Michigan State University study of more than 1,000
Michigan residents, noting that "54.8% of participants reported experiencing discrimination
or harassment on the basis of sexual orientation; additionally, 19.3% experienced gender
expression discrimination, and 15.9% reported discrimination based on gender identity."

Nationally, 15%-43% of lesbian, gay and bisexual people have experienced employment
discrimination. Between 7% and 41% have experienced verbal and physical abuse. For
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transgender people, the numbers are significantly higher: 90% reported experiences of
workplace harassment, mistreatment or discrimination. In Michigan, gay men have a lower
median income than straight men, despite higher levels of education among gay men.

The Michigan Fair Housing Commission's 2007 report found 27% of same-sex couples in a
controlled test were offered higher rents than heterosexual couples, or treated in ways that
bordered on sexual harassment.

Because the state doesn't have a law protecting LGBT Michiganders (the state's Elliott-Larsen
Civil Rights Act protects on the basis of factors like race, ethnicity, religion and height) the
civil rights commission report suggests that such claims are underreported.

Make it right

Later this month, the U.S. Supreme Court will hear oral arguments in four gay marriage cases,
including one brought by Hazel Park residents April DeBoer and Jayne Rowse. Their case
mirrors other marriage equality cases around the country; DeBoer and Rowse say the
marriage ban violates due process and equal protection, and deprives the family — including
four adopted children — of the legal protections conveyed by marriage.

That's been the argument of choice for gay rights advocates, and it's a good one. A host of
research shows that among the hodgepodge of factors that determine a child's success, the
gender of its parents doesn't signify. There's no legal or constitutional justification, multiple
federal courts have ruled, to deny marriage to same-sex couples.

So the Supreme Court ruling against Michigan's ban would fix gay marriage firmly in the
mainstream. But it's not enough.

The world has changed, and until those changes are reflected in our governing documents, in
the way our policies are written, Michigan will remain on history's shameful side.

Take Action

Tell the governor and your state legislators to establish protections for Michigan's LGBT
residents and avoid a religious-freedom act that would give Michiganders a license to
discriminate.

 Call Gov. Rick Snyder: 517-373-3400 or send him a message at http://bit.ly/1CUkfmL

 Find your state representative: http://bit.ly/findmirep

 Find your state senator: http://bit.ly/findmisenator


